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l. INTRODUCTION

There has long been a wide gulf between the law and practice of bail in the State of
Tennessee. The law clearly states that setting financial conditions for release should be a last
resort. However in practice, courts have been setting financial conditions as a matter of course.
Since the preliminary injunction in Torres v. Collins,? bail practice in Tennessee’s courts has
started its slow march towards compliance with the law. Judges, district attorneys general, and
criminal defense lawyers are adjusting to a new paradigm. The public is engaged.® Historically,
“most judges require[d] the defendant to present proof as to why bond should be fixed at a
certain amount.”® While this has always been “counter to the clear mandate of the statutes” and
established law, it is nevertheless the practice in most Tennessee Courts.® One major shift in
practice concerns the party bearing the burden to establish whether any conditions of release are
appropriate for a particular defendant and what standard of proof is required to establish such
restrictions. The short answer is: The District Attorney General by Clear and Convincing
Evidence. The long answer is below.

It is important to note that a bail hearing which occurs at the initial appearance, commonly
referred to in practice as “arraignments,”® is not a motion for a modification of bail, but rather an
initial bail setting.” This is true even if a clerk or magistrate affixes a money bail amount on the
arresting instrument because this amount is set ex parte and lacks any individualized inquiry into
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the accused person’s circumstances.® Such an inquiry is required for an initial bail setting under
Tennessee and federal law.® It is likewise important to note that when a court sets bail at an
amount a defendant cannot afford, it is entering a detention order. °

Il.  WHO BEARS THE BURDEN?

It bears noting that every person who first appears in front of a general sessions court as a
defendant is presumed innocent until convicted. Because of that important presumption, the
Tennessee Constitution guarantees “all prisoners shall be bailable by sufficient sureties, unless
for capital offen[s]es, when the proof is evident, or the presumption great.”*! This constitutional
provision grants a defendant the right to pretrial liberty pending adjudication of criminal
charges.'? As a result, the Tennessee Supreme Court has explicitly held the “Tennessee
Constitution guarantees a defendant the right to pretrial release”.*® There is also a statutory
presumption against pretrial detention on all misdemeanors with specifically enumerated
exceptions:

Interlocking with these rules of constitutional force, Tennessee Code Annotated sections
40-7-118 and 55-10-207(a) provide that when an officer observes the commission of
certain misdemeanors, the officer is required to cite and release the misdemeanant in lieu
of effecting a custodial arrest. T.C.A. §8 40-7-118(b)(1) (2003), 55-10-207(a)
(Supp.2003). These more general “cite and release” statutes are in addition to the specific
“cite and release” provisions contained in code section 55-9-603(f)(1), [.] “Accordingly,
the Tennessee ‘cite and release’ statute creates a presumptive right to be cited and
released for the commission of a misdemeanor.” 4

This statutory presumption is so strong that the court in Harris noted that a “custodial arrest in
violation of the ‘cite and release’ statute constitutes a violation of the right against an
unreasonable search and seizure.”*

Under the “Release from Custody and Bail Reform Act of 1978 a person accused of a
crime is presumed to qualify for release on their own recognizance “/ajbsent a showing that
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conditions on a release on recognizance will reasonably assure the appearance” *® The burden
of evidence lies with the parties to an action, not a neutral tribunal. This is a long-standing,
general principle of law. Bond hearings are not exempt from this principle and the District
Attorney General bears the evidentiary burden of establishing the necessity of imposing any
restrictions on a presumptively-innocent person’s liberty under Tenn. Code Ann.§ 40-11-

117. For instance, in State ex rel. Jefferson v. State, the Tennessee Supreme Court found “the
State was correctly required to carry the burden of proof and offer evidence to sustain the right
of the State to retain petitioner in custody, since this hearing on the issue of bail was held prior to
any indictment.”*” In ex. rel. Jefferson, the accused was charged with a capital offense.® Thus,
the burden of proof remains with the District Attorney General even in capital offense cases,
which are the only instance under the Tennessee Constitution where the right to bail is not
guaranteed.

This is not a new principle of law in this state. The fact the State bears the burden to hold
a person in pretrial detention has been recognized since at least 1932:

Upon the arrest of a person upon a criminal warrant, prior to indictment, it is required by
statute that he may not be committed to prison until examination thereof be first had
before some magistrate, and that the magistrate, “as soon as may be after the defendant
appears,” shall proceed to examine the case. Adjournment of the examination, without
the consent of the accused, may not be ordered for more than three days. In such
examination the burden of proving the right to custody is clearly upon the state, aided by
no presumptions, and the accused is entitled to be heard in person and by witnesses in
opposition.t?

Nor is Tennessee alone holding that the State bears the burden of demonstrating pretrial
detention is necessary. Courts across the country have explained it is the government’s burden to
demonstrate why a criminal defendant must be detained pretrial—not the defendant’s burden to
demonstrate why they can be released. The Supreme Court has clearly stated it is “the
Government [who must] prove[] . . . an arrestee presented an identified and articulable threat”
before that person may be detained pretrial.2° Lower courts across the country have repeated that
principle.?! The American Bar Association’s Standards state the same.?? Courts have long looked
to the Standards for guidance when answering constitutional questions about the appropriate
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balance between individual rights and public safety in the field of criminal justice.?® This flows
from the basic due process principle that “forbids the government to infringe [upon] fundamental
liberty interests, no matter what process is provided, unless the infringement is narrowly tailored
to serve a compelling interest.”?* The United States and Tennessee Constitutions require the
State to bear the burden of presenting evidence that a criminal defendant should be convicted.
They also require the State to demonstrate that a presumptively-innocent person should be
detained pretrial, because the same fundamental liberty interest is at stake.

. WHAT IS THE STANDARD OF PROOF?

It is abundantly clear that the burden is on the State of Tennessee, through the District
Attorney General’s Office, to overcome the presumption of release without conditions. The next
question becomes, what standard of proof is required? Although there is no Tennessee law on
point, the federal constitution requires that findings on the necessity of detention and the lack of
viable nonfinancial conditions be made by clear and convincing evidence. In State v. Burgins,
the Tennessee Supreme Court found the State’s burden to revoke a criminal defendant’s bond
after release was a preponderance of the evidence standard but that case involved the forfeiture
by wrongdoing of already established bail.?> As the Supreme Court explained in Addington v.
Texas,® the deprivation of the fundamental right to bodily liberty requires a heightened standard
of proof beyond a mere preponderance to ensure the accuracy of the decision.?’

The Addington court held a person with mental illness could not be confined based upon
the possibility of future dangerousness unless the standard of proof was “equal to or greater
than” the “clear and convincing” evidentiary standard.?® The Court applied the Mathews v.
Eldridge balancing test and weighed the government’s interest in protecting the community
against the important private interest in bodily liberty, and concluded “the individual’s interest in
the outcome of a civil commitment proceeding is of such weight and gravity that due process
requires the state to justify confinement by proof more substantial than a mere preponderance of
the evidence.”?® “The individual should not be asked to share equally with society the risk of
error when the possible injury to the individual is significantly greater than any possible harm to
the state.”®® The “clear and convincing” standard enables the government to achieve its interest
when it has a convincing basis, but simultaneously and rigorously protects the fundamental
individual rights at stake.®* Since Addington, the Supreme Court has never permitted application
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of a standard lower than clear and convincing evidence in any context in which bodily liberty is
at stake.? The Courts of Appeals have followed suit.

Many State courts, interpreting these cases alongside Salerno, have consistently required
clear and convincing evidence to justify detaining a presumptively-innocent person prior to trial.
Recently, the California Supreme Court held under the federal constitution that an arrested
person may be detained “only if [the trial court] first finds, by clear and convincing evidence, no
nonfinancial condition of release can reasonably protect” the State’s interests.3* Similarly, the
Nevada Supreme Court held that given the “important nature of the liberty interest at stake, the
State has the burden of proving by clear and convincing evidence that no less restrictive
alternative will satisfy its interests in ensuring the defendant’s presence and the community’s
safety.”® In Caliste v. Cantrell,*® the district court held the Due Process Clause requires that the
government prove by clear and convincing evidence that pretrial detention is necessary to
mitigate a risk of flight, due to the “vital importance of the individual’s interest in pretrial liberty
recognized by the Supreme Court.” Many other state courts have held that the clear-and-
convincing-evidence standard applies.®’

A clear and convincing evidence standard of proof is required for determinations of flight
risk and dangerousness alike. “A defendant’s liberty interest is no less—and thus requires no less
protection—when the risk of his or her flight, rather than danger, is the basis for justifying
detention without [the] right to bail.” This holding in Kleinbart was based in part on “Salerno’s
emphasis on the clear and convincing evidence standard to sustain the constitutionality of [the]
statute [at issue].”®® The American Bar Association’s Criminal Justice Standards on Pretrial
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Release are consistent with this view: Standard 10-5.8(a) explains that the “clear and
convincing” standard applies to decisions relating to dangerousness and risk of flight.*°

IV. CONCLUSION

At an initial bail hearing, the District Attorney General bears the burden of proof to establish
why a person accused of a crime and presumptively innocent should not be released on their own
recognizance and the necessity of any restrictions on their pretrial liberty. The standard of proof
the State must meet is clear and convincing evidence. The injunction in Torres v. Collins was
based exclusively on federal law.** Nevertheless, the Federal Court found the Hamblen County
General Sessions Court and its codefendants’ procedures also likely violated Tennessee law.*?
The Hamblen County General Sessions Court is not alone in this error. Thus all courts in the
State of Tennessee face potential civil rights liability if they do bring their practices in line with
the law. Criminal law practitioners should assist, or insist, that they do. To do so, Tennessee
Courts should hold an adversarial initial bail hearing within 48 hours of arrest during which the
State, not the accused or the Court, bears the burden of establishing by clear and convincing
evidence why a criminal defendant must be detained.
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